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How I got here
► It usually begins with Ayn Rand…
► Law school…
► The Firm
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How I got here (cont.)
► Mises
► Rothbard
► Hoppe
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Overview of Course
1. History and Law: overview of modern IP law. 

Historical Origins of copyright and patent.  Overview 
of justifications for IP

2. Property, Scarcity, and Ideas (the nature of property 
rights, role of scarcity, and the function of the 
market)

3. Examining the Utilitarian Case for IP
4. Examining Rights-Based Arguments for IP: creation 

as a source of rights
5. Integrating IP Theory with Austrian Economics and 

Libertarian Theory
6. FUTURE:  Proposed Reforms; Imagining a post-IP 

world; the future of open vs. closed
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Readings
► AIP = Kinsella, Against Intellectual Property
► AIM = Boldrin & Levine, Against Intellectual Monopoly

 Both available at http://c4sif.org/resources/ 
► This week

 Legal Background: AIP, pp. 9-14; Various optional readings
 History

► AIM, ch. 2, pp. 33-35 ("World Before Copyright" section); ch. 3, 
pp. 48-51 ("World Without Patent" section)

► AIP, pp. 9-14
► Various online articles on patent and copyright history
► Various optional readings

http://c4sif.org/resources/
http://c4sif.org/resources/
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Law: Intellectual Property: A Type of 
Property?
► Real property (land)
► Personal property (cars, apples, gold)
► Intellectual “Property”?
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Law: What is Intellectual Property?
► Intellectual property is a broad concept that covers 

several types of legally recognized rights arising from 
some type of intellectual creativity, or that are 
otherwise related to ideas.

► IP rights are rights to intangible things—to ideas, as 
expressed (copyrights), or as embodied in a practical 
implementation (patents).

► IP rights are rights in ideal objects, “which are 
distinguished from the material substrata in which 
they are instantiated.”
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Law: What is Intellectual Property? (cont.)
► Four traditional types

 Patent
 Copyright

► Moral Rights
► Common law copyright

 Trade secret
 Trademark

► Domain name implications
► Reputation rights

 Defamation (libel and slander)
► Newer IP “innovations”

 Database rights
 Semiconductor maskworks
 Boat hull designs
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What is a Copyright?

► a right given to authors of “original works,” 
such as books, articles, movies, and computer 
programs.

► Copyright gives the exclusive right to 
reproduce the work, prepare derivative 
works, or to perform or present the work 
publicly.

► Copyrights protect only the form or 
expression of ideas, not the underlying ideas 
themselves.

► Basically: a legal right granted by a state 
agency to allow the holder to petition state 
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What is a Copyright?

► Protects “original works of authorship” that 
are fixed in a tangible form of expression
 Examples: song lyrics, novels, paintings

► Author given the exclusive rights to:
 reproduce the work
 prepare derivative works, or
 to perform or present the work publicly

► Term: life of the author plus seventy years, 
or 95 years if a work for hire.
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What is a Copyright?

► Copyright Secured Automatically upon Creation
 No publication, registration, or “copyright notice” is 

necessary
 Common misconception
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I have a copyright in this page.

► And a self-referential one at that!
► You can’t copy me and I can’t be “copyrighted”

 (Copyright is a noun, not a verb)
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What is a Patent?

► a property right in inventions
 in devices or processes that perform a “useful” 

function.
 grants the inventor a limited monopoly on the 

manufacture, use, or sale of the invention.  patent actually only grants to the patentee the right to 
exclude (i.e., to prevent others from practicing the patented 
invention); it does not actually grant to the patentee the right 
to use the patented invention.

 Prosecution and “red ribbon copy” (above right)
► three categories of subject matter that are 

unpatentable: “laws of nature, natural phenomena, 
and abstract ideas.”

► Since 1995, patents last from the date of issuance 
until twenty years from the original filing date of the 
patent application (the previous term was seventeen 
years from date of issue)
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What is a Patent?(cont.)

► Basically, patent law allows someone to petition one 
state agency for a monopoly privilege,

► Which can be used to sue competitors in the state’s 
courts

► Like copyright, it’s a state-granted right that allows 
the holder to petition state courts to penalize people 
“infringing” the patent grant
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What is a Patent? (cont.)

► Utility, plant, and design patents
► Utility patents: for inventions
► Obtain by filing a “patent application” with a 

government agency
 It’s examined by an “Examiner” and then later “issues” as an 

issued patent
► Gives patentee “the right to exclude others from 

making, using, offering for sale, or selling” the 
invention in the United States or “importing” the 
invention into the United States.
 What is granted is not the right to make, use, offer for sale, 

sell or import, but the right to exclude others from making, 
using, offering for sale, selling or importing the invention. 
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What is a Patent? (cont.)

► Utility patent has parts: 
 Abstract, Title, Inventors, Assignee (owner)
 Detailed Description
 Drawings
 Claims: the “metes and bounds”—the claimed “property”
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Sample Independent Patent “Claim”
► Pat No. 6,560,259: Independent claim 1:

 “1. A unipolar surface emitting semiconductor laser having a 
wide lasing region for producing a spatially coherent output 
beam comprising:
► [a] a semiconductor resonance cavity for producing a laser 

mode of diverging counter-propagating traveling wave beams of 
light derived from unipolar inter-subband transitions within the 
wide lasing region of the semiconductor laser;

► [b] a diffraction grating for resonantly coupling the diverging 
counter-propagating traveling wave beams while also coupling a 
portion of the traveling wave beams into an output beam 
transverse to the wide lasing region; and

► [c] a semiconductor layer for coacting with the traveling wave 
beams of the resonance cavity and having an effective index of 
refraction that varies quadratically in a direction transverse to 
the traveling wave beams of light with the lowest values thereof 
at centralized portions of the laser and higher values thereof at 
noncentralized portions of the laser.”

http://patft.uspto.gov/netacgi/nph-Parser?Sect1=PTO1&Sect2=HITOFF&d=PALL&p=1&u=/netahtml/PTO/srchnum.htm&r=1&f=G&l=50&s1=6560259.PN.&OS=PN/6560259&RS=PN/6560259
http://patft.uspto.gov/netacgi/nph-Parser?Sect1=PTO1&Sect2=HITOFF&d=PALL&p=1&u=/netahtml/PTO/srchnum.htm&r=1&f=G&l=50&s1=6560259.PN.&OS=PN/6560259&RS=PN/6560259
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Sample Dependent Patent “Claims”
► Pat No. 6,560,259: Dependent claims:

 “2. The laser of claim 1, wherein the diffraction grating 
comprises a second order Bragg grating.”

 “3. The laser of claim 1, further comprising a reflecting 
surface spaced from the grating such that a portion of the 
output beam that is reflected from the reflecting surface 
before being combined with other portions of the output 
beam remains in-phase with the other portions of the output 
beam.” 

http://patft.uspto.gov/netacgi/nph-Parser?Sect1=PTO1&Sect2=HITOFF&d=PALL&p=1&u=/netahtml/PTO/srchnum.htm&r=1&f=G&l=50&s1=6560259.PN.&OS=PN/6560259&RS=PN/6560259
http://patft.uspto.gov/netacgi/nph-Parser?Sect1=PTO1&Sect2=HITOFF&d=PALL&p=1&u=/netahtml/PTO/srchnum.htm&r=1&f=G&l=50&s1=6560259.PN.&OS=PN/6560259&RS=PN/6560259
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Toe puppet
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Sealed Crustless Sandwich
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Pumpkin Garbage Bag
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Patent & IP Myths

► Small inventors
 Don’t usually benefit--wallpaper
 Mostly corporate wars

► First to invent
 Rand

► Poor Man’s Patent
 And poor man’s copyright

► Big Oil and 100 mpg Carburetors
 Patents are public—if they are bought up, where are they?

► Right to practice
 Patents only give right to stop others (to destroy)
 3-legged stool example
 Cross-licensing

► Barrier to entry/small firms excluded
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Patent & IP Myths (cont.)

► Lone genius/towering genius
 All stand on others shoulders
 Use the inherited body of human knowledge
 Simultaneous invention

► Patents and copying
 No copying requirement, no “theft”
 Independent invention not a defense
 Prior invention not a defense
 Copying not usually alleged and not usually present in IP 

lawsuits
 Does not aid innovators with a little monopoly

http://www.againstmonopoly.org/index.php?perm=593056000000000542
http://www.againstmonopoly.org/index.php?perm=593056000000000542
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Patent & IP Myths (cont.)

► Copyright existed at common law
 Lord Camden (vs. London booksellers): claims that copyright arose 

in common law are “founded on patents, privileges, Star-chamber 
decrees, and the by laws of the Stationers’ Company; all of them the 
effects of the grossest tyranny and userpation; the very last places 
in which I would have dreamt of finding the least trace of the 
common law.”

 Common law copyright was right of author to prevent 
publication of an unpublished manuscript

► Natural law
 ahistorical

► Evidence
 It’s against IP

► Benevolent state/FDA
 State taxes, regulates, distorts, penalizes, destroys, 

incarcerates, bombs
 Not out for the little guy
 Does not aid innovators with a little monopoly
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Other IP: Trademarks
► Trademark

 A trademark is a word, phrase, symbol, or design used to 
identify the source of goods or services sold, and to 
distinguish them from the goods or services of others.

 For example, the Coca-Cola® mark and the design that 
appears on their soft drink cans identifies them as products 
of that company, distinguishing them from competitors such 
as Pepsi®.

 Prohibits use of “confusingly similar” marks to identify their 
own goods and services.

 Unlike copyrights and patents, trademark rights can last 
indefinitely if the owner continues to use the mark.
► The term of a federal trademark registration lasts ten years, with 

ten-year renewal terms being available.



 | Rethinking Intellectual Property – Lecture 1: History and Law Stephan Kinsella | Mises Academy 
2011

Other IP: Trade Secrets
► Trade Secret

 any confidential formula, device, or piece of information 
which gives its holder a competitive advantage so long as it 
remains secret.

 E.g., the formula for Coca-Cola
 Trade secrets can include information that is not novel 

enough to be subject to patent protection, or not original 
enough to be protected by copyright (e.g., a database of 
seismic data or customer lists)

 Protected under state law
► Some federal law too

 The trade secret theoretically may last indefinitely, although 
disclosure, reverse-engineering, or independent invention 
may destroy it

 One disadvantage of relying on trade secret protection is that 
a competitor who independently invents the subject of 
another’s trade secret can obtain a patent on the device or 


